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No. 97-0642
STATE OF W SCONSI N ; | N SUPREME COURT
County of Kenosha, FILED
Pl ai ntiff-Respondent, JAN 22, 1999
v Marilyn L. Graves
Clerk of St_Jpreme Court
C & S Managenent, Inc., d/b/a Crossroads, Madison, Wi

Def endant - Appel | ant .

APPEAL from a judgnment of the Circuit Court for Kenosha

County, Bruce E. Schroeder, Judge. Affirnmed.

11 DONALD W STEINMETZ, J. This case raises a nunber of
i ssues for review

(1) Does Ws. Stat. 8§ 944.21, prohibiting the sale of
obscene material, violate the federal and Wsconsin Constitutions
in being too vague and overbroad? W hold that it does not.

(2) If the Wsconsin standard of obscenity is that stated

in Mller v. California, 413 US 15 (1973), were jury

instructions which expanded the Mller "prurient interest”
standard to material that "appeals generally to a shaneful,

unheal t hy, unwhol esone, degrading . . . interest in sex" and

added the word genuinely to the MIler "serious value" definition
erroneous? (enphasis added.) W hold that they were not.
(3) What notion allegations sufficiently support a prim

facie showing that a hearing is required to resolve issues of
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inperm ssible discrimnation based on selective prosecution in
constitutionally sensitive prosecutions? W hold that a prim
facie showing requires a defendant to provide evidence of a
discrimnatory effect and a discrimnatory purpose to defendant's
prosecuti on.

(4) \Wether the circuit court erred in excluding a survey,
expert testinmony, and allegedly conparable videotapes avail able
in Kenosha County as evidence of prevailing community standards
wWith respect to obscenity. We hold that the circuit court did
not erroneously exercise its discretion.

12 This case is before the court on certification fromthe
court of appeals, pursuant to Ws. Stat. 8 (Rule) 809.61 (1995-
96) . Def endant - appel | ant appeals decisions by the Honorable
Bruce E. Schroeder, Kenosha County Circuit Court.

I

13 The relevant facts in this appeal are not disputed by
the parties. C & S Managenent, Inc., operates Crossroads News
Agency ("Crossroads"), an adult bookstore in Kenosha County
| ocated along Interstate Hi ghway |I-94. It was charged in four

cases with a violation of Kenosha County, Ws., Minicipal Code §
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9.10. 2" [hereinafter "Kenosha County Ord. & 9.10.2"] for selling
vi deot apes al |l eged by the county to be obscene.?

14 Crossroads filed two related notions seeking di sm ssal
of the case on the grounds that Kenosha County had engaged in
sel ective and discrimnatory prosecution. In its first notion
Crossroads argued that the county had inpermssibly singled out
for prosecution Crossroads and two other adult-oriented
bookstores for the non-obscene sexually explicit nature of their
inventories and their locations along Interstate 94, while at the
sane tine allowng other businesses in the comunity to sell
materials virtually identical to those videos for which they were
bei ng prosecuted. In a second notion, Crossroads argued that the
express purpose of the prosecutions was not to prosecute
obscenity but to close down conpletely all of the adult

bookstores in the county.

1 As the court of appeals noted in its certification of the
issue to this court, the Kenosha ordi nance which is the subject
of this appeal is identical to Ws. Stats. 8 944.21, in all
respects except that penalty provisions vary and prosecution
under the statute requires the approval of the attorney genera
whil e prosecuting under the ordinance does not. The parties to
this appeal, explicitly or by inplication, have noted that the
constitutional challenge applies equally to both the Kenosha

ordi nance and § 944.21. W will refer only to the statute
because affirmng either affirnms the other. Fromtine to tine as
necessary, we do refer to the ordinance. Qur discussion of

ei ther necessarily inplicates the other.

2 Two other adult-oriented bookstores |ocated al ong H ghway
|-94 were also each charged in four cases with the violation of
Kenosha County Ord. 8 9.10.2. These two other bookstores joined
Crossroads in a nunber of its notions. Wiile these other
bookstores are referred to from tinme to time, they are not
parties to this appeal.
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15 At a hearing on the notions, the circuit court denied
Cr ossroads'’ nmotions wthout providing Crossroads wth an
evidentiary hearing. The district attorney asked the circuit
court to accept as true all of the allegations contained in
Crossroads' notions, and in doing so the circuit court found that
Crossroads had failed to mke a prima facie showing of
di scrimnatory prosecution and denied its notions to dismss the
charges against Crossroads wthout holding an evidentiary
heari ng. Crossroads petitioned for leave to appeal the circuit
court's denial of its notions, which the court of appeals denied.

16 Three of the four cases against Crossroads were
dism ssed on sumary judgnent. A fourth case, involving
Crossroads' sale of the videotape entitled "Anal Vision No. 5,"
proceeded to a jury trial which began January 27 and ended
January 29, 1997. At the trial, Crossroads stipulated to the
fact that the videotape was sold for comrercial purposes and that
it knew the tape was sexually explicit. The only contested issue
was whether the tape was "obscene" under Kenosha County Od. 8
9. 10. 2.

17 The jury returned a non-unani nous verdict of guilty and
the court inmposed a $4,000 fine and costs of the trial.
Crossroads appealed the verdict on numerous grounds, including
the four issues stated. The court of appeals certified the first
three to this court. As the parties fully briefed the certified
issues, as well as the question of whether the circuit court
erred in disallow ng Crossroads’ evidence of community standards,

we address all four issues bel ow.
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[
Standard of Revi ew
18 The defendant has challenged Kenosha County Od. 8§
2, and by inplication Ws. Stat. § 944.21 (1995-96),2 upon

3 Al references to the Wsconsin Statutes are to
the 1995-96 version unless otherw se noted.

944.21 (Qbscene material or performance. (1) The
|l egislature intends that the authority to prosecute
violations of this section shall be used primarily to
conbat the obscenity industry and shall never be used
for harassnent or censorship purposes against materials
or performances having serious artistic, Iliterary,
political, educat i onal or scientific val ue. The
| egislature further intends that the enforcenent of
this section shall be consistent with the first
amendnent to the U. S. constitution, article I, section
3, of the Wsconsin Constitution and the conpelling
state interest in protecting the free flow of ideas.

(2) I'n this section:

(a) "Community" neans this state.

(b) "Internal revenue code" has the neaning
specified in s. 71.01 (6).

(c) "QOobscene material"™ nmeans a witing, picture,
sound recording or filmwhich:

1. The average person, applying contenporary
community standards, would find appeals to the prurient
interest if taken as a whol e;

2. Under cont enporary communi ty st andar ds,
describes or shows sexual conduct in a patently
of fensi ve way; and

3. Lacks serious literary, artistic, political,
educational or scientific value, if taken as a whole.

(d) "Obscene performance" neans a |ive exhibition
bef ore an audi ence whi ch:

1. The average person, applying contenporary
community standards, would find appeals to the prurient
interest if taken as a whol e;

2. Under cont enporary communi ty st andar ds,
describes or shows sexual conduct in a patently
of fensi ve way; and

3. Lacks serious literary, artistic, political,
educational or scientific value, if taken as a whole.

(e) "Sexual conduct" nmeans the comm ssion of any of
the follow ng: sexual intercourse, sodony, bestiality,
necrophilia, human excretion, masturbation, sadism
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masochism fellatio, cunnilingus or |ewd exhibition of
human genital s.

(f) "Wholesale transfer or distribution of obscene
mat eri al " means any transfer for a valuable
consideration of obscene nmaterial for purposes of
resale or commercial distribution; or any distribution
of obscene materi al for commer ci al exhi bi tion.
"Whol esale transfer or distribution of obscene
material" does not require transfer of title to the
obscene material to the purchaser, distributee or
exhi bi tor.

(3) \Whoever does any of the following wth
know edge of the character and content of the material
or performance and for comrercial purposes is subject
to the penalties under sub. (5):

(a) Inports, prints, sells, has in his or her
possession for sale, publishes, exhibits, or transfers
any obscene materi al .

(b) Produces or perforns in any obscene
per f or mance.

(c) Requires, as a condition to the purchase of
periodicals, that a retailer accept obscene material.

(4) \Woever does any of the followng wth
know edge of the character and content of the material
is subject to the penalties under sub. (5):

(a) Transfers or exhibits any obscene material to a
person under the age of 18 years.

(b) Has in his or her possession with intent to
transfer or exhibit to a person under the age of 18
years any obscene material .

(5) (a) Except as provided under pars. (b) to (e),
any person violating sub. (3) or (4) is subject to a
Class A forfeiture.

(b) If the person violating sub. (3) or (4) has one
prior conviction under this section, the person is
guilty of a Cass A m sdeneanor.

(c) If the person violating sub. (3) or (4) has 2
or nmore prior convictions wunder this section, the
person is guilty of a Cass D fel ony.

(d) Prior convictions under pars. (b) and (c) apply
only to offenses occurring on or after June 17, 1988.

(e) Regardless of the nunmber of prior convictions,
if the violation under sub. (3) or (4) is for a
whol esal e transfer or distribution of obscene material,
the person is guilty of a Cass D fel ony.

(5m A contract printer or enploye or agent of a
contract printer is not subject to prosecution for a
violation of sub. (3) regarding the printing of
material that is not subject to the contract printer's
editorial review or control
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(6) Each day a violation under sub. (3) or (4)
continues constitutes a separate violation under this
section.

(7) A district attorney may submt a case for
review under s. 165.25(3m). No civil or crimnal
proceedi ng under this section nay be commenced agai nst
any person for a violation of sub. (3) or (4) unless
the attorney general determ nes under s. 165.25(3m
that the proceedi ng nay be commenced.

(8 (a) The legislature finds that the libraries
and educational institutions under par. (b) carry out
the essential purpose of neking available to al
citizens a current, balanced collection of books,
reference materials, periodicals, sound recordings and
audi ovi sual materials that refl ect the cultural
diversity and pluralistic nature of American society.
The |legislature further finds that it is in the
interest of the state to protect the financial
resources of libraries and educational institutions
from being expended in litigation and to permt these
resources to be used to the greatest extent possible
for fulfilling the essential purpose of libraries and
educational institutions.

(b) No person who is an enploye, a nenber of the
board of directors or a trustee of any of the foll ow ng
is |liable to prosecution for violation of this section
for acts or omssions while in his or her capacity as
an enploye, a nenber of the board of directors or a
trust ee:

1. Apublic elenentary or secondary school.

2. A private school, as defined in s. 115.001 (3r).

3. Any school offering vocational, technical or
adul t education that:

a. Is a technical college, is a school approved by
the departnent of education under s. 38.51 or is a
school described in s. 38.51 (9) (f), (g) or (h); and

b. Is exenpt from taxation under section 501 (c)
(3) of the internal revenue code.

4. Any institution of higher education that 1is
accredited, as described in s. 39.30(1)(d), and is
exenpt from taxation under section 501(c)(3) of the
i nternal revenue code.

5. Alibrary that receives funding fromany unit of
gover nnent .

(9) In determning whether material 1is obscene
under sub. (2)(c)l. and 3., a judge or jury shal
exam ne individual pictures or passages in the context
of the work in which they appear.
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which the ordinance is nodeled, as being unconstitutionally
overbroad and vague under the First and Fourteenth Anendnents of
the United States Constitution and Article I, 88 1 and 3 of the
W sconsin Constitution. The constitutionality of a statute is a
question of Jlaw that this court reviews de novo, W thout
deference to the circuit court or the court of appeals. State v.
Janssen, 219 Ws. 2d 362, 370, 580 N.W2d 260 (1998). O dinances
and statutes normally are the beneficiaries of a presunption of
constitutionality which the challenger nust refute. Lounge

Managenent, Ltd. v. Town of Trenton, 219 Ws. 2d 13, 20, 580

N.W2d 156 (1998). "However, where an ordinance regul ates the
exercise of First Amendnent rights, the burden shifts to the
government to defend the constitutionality of that regulation
beyond a reasonable doubt." Id. (citations omtted.)
Over breadt h under the Federal Constitution

19 Crossroads appropriately makes no serious attenpt to
argue that the Kenosha Ordinance is at odds with the protections
afforded by the First and Fourteenth Anendnents under United
States Suprene Court precedent in the area of state regul ation of
obscenity. It is <clear from Crossroads’ brief that it
fundanental | y di sagr ees wth t hat Court's obscenity
jurisprudence, but in the end nust (and does) admt that for the
purposes of its overbreadth claimunder the federal constitution,

t he Kenosha ordi nance must be sust ai ned.

(10) The provisions of this section, including the
provi sions of sub. (8), are severable, as provided in
s. 990.001 (11).
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110 The Suprene Court in a line of cases culmnating in

MIler v. California, 413 US. 15 (1973), then declared

categorically settled "that obscene material is unprotected by

the First Amendnent." 1d. at 23 (citing Kois v. Wsconsin, 408

US 229 (1972); United States v. Reidel, 402 U S. 351, 354

(1971); Roth v. United States, 354 U S. 476, 485 (1957)); see

also Paris Adult Theatre | v. Slaton, 413 U S. 49, 54 (1973)

("This Court has consistently held that obscene material is not
protected by the First Anmendnent as a limtation on the state
police power by virtue of the Fourteenth Amendnent.")

111 Acknow edgi ng first t he "i nher ent dangers of
undertaking to regulate any form of expression," the Court
explicitly provided that states could regul ate obscene materials
so long as their statutes were carefully limted. Mller, 413
US at 23-24. In the Court's view, a carefully limted
regul ation would be sufficiently protective of First Amendnent
val ues applicable to the states through the Fourteenth Amendnent.

Id. Under the tripartite test it then enunciated, a state may

regul ate materials as obscene if:

(a) [] 'the average person, applying contenporary
community standards' would find that the work, taken as
a whole, appeals to the prurient interest, Kois v.
Wsconsin, [408 U S 229, 230 (1972)], quoting Roth v.
United States, [354 U S. 476, 489 (1957)]; (b) [] the
wor k depicts or describes, in a patently offensive way,
sexual conduct specifically defined by the applicable
state law;, and (c) [] the work, taken as a whole, |acks
serious literary, artistic, political, or scientific
val ue.

MIller, 413 U. S. at 24-25.
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12 This court has adopted MIller in its evaluations of
state obscenity statutes under the federal constitution, see

State v. Princess C nema of M| waukee, 96 Ws. 2d 646, 292 N W 2d

807 (1980) (the MIller standard was used to invalidate, for the
violation of First Anmendnent rights, the forerunner to the
current Ws. Stat. 8§ 944.21, enacted in 1988), and the standard
was recited by this court with approval as recently as 1994. See

State v. Thiel, 183 Ws. 2d 505, 523, 515 N W2d 847 (1994)

(upholding Ws. Stat. 8§ 948.11, Exposing a child to harnful
material, as a constitutionally valid adaptation of the MIller
obscenity test).

113 Further, in our assessnent of Ws. Stat. § 944.21 under
the federal constitution we are bound by Mller, for "[w hen
assessing any First Anmendnent challenge to a state statute, we
are bound by the results and interpretations given that anmendnent

by the decisions of the United States Suprenme Court." Jackson v.

Benson, 218 Ws. 2d 835, 855, 578 N.W2d 602 (1998) (citing State
ex rel. Holt v. Thonpson, 66 Ws. 2d 659, 663, 225 N W2d 678

(1975)); see also State v. Pitsch, 124 Ws. 2d 628, 632, 369

N.W2d 711 (1985) ("when this court interprets a provision of the
federal constitution, this court is bound by the interpretations
which the United States Suprene Court has given that provision").
MIller therefore governs Crossroads' overbreadth clai munder the
federal constitution, and it is dispositive.
14 "' A statute is overbroad when its |anguage, given its
normal nmeaning, is so sweeping that its sanctions may be applied

to constitutionally protected conduct which the state is not

10
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permtted to regulate.'" Janssen, 219 Ws. 2d at 374 (quoting
Bachowski v. Salanone, 139 Ws. 2d 397, 411, 407 N W2d 533

(1987)). W have no doubt that Kenosha County Ordinance § 9.10.2
and Ws. Stat. 8 944.21 are not overbroad under the federal
constitution, for Mller explicitly permts states to regul ate
sexually explicit material in the manner in which Kenosha and
W sconsi n have done here.

115 The MIler test has becone the basis for nany states’
obscenity laws, including Ws. Stat. 8 944.21 upon whi ch Kenosha
County has nodel ed ordinance 8 9.10.2. The Suprene Court offered
the MIller test as an exanple of an appropriate limtation upon a
state statute gover ni ng obscenity t hat would withstand
constitutional scrutiny. Mller, 413 U.S. at 25 ("If a state | aw
that regul ates obscene material is [limted by our three-pronged
test], the First Amendnent values applicable to the States
t hrough the Fourteenth Anmendnent are adequately protected

"). Both the Wsconsin statute and Kenosha ordinance are
virtual adaptations of the MIler test.

116 Crossroads has offered no evidence that the Kenosha
ordi nance deviates, wunconstitutionally, from the Mller test.
| ndeed, Crossroads explicitly acknow edges in its brief that "the
three-pronged test for 'obscenity' [is] incorporated into the
Kenosha ordi nance." Crossroads' point of contention is its
di sagreenent with the Suprene Court's categorical exclusion of
obscene materials from First Amendnent protection. However, it
al so accepts MIler as good |aw. Under current obscenity statute

analysis as found in MIller, the Kenosha County ordinance and

11



No. 97-0642

Wsconsin statute wthstand federal constitutional scrutiny on
Crossroads' overbreadth claim for as currently limted, neither
reaches speech protected by the First Amendnent.

Over breadth under the Wsconsin Constitution

117 Crossroads is mnmuch less concerned with the Kenosha
County ordi nance under the federal constitution than it is wth
the ordinance under the Wsconsin Constitution, and Crossroads
urges this court to assess the validity of the ordinance under
the free speech clause of Article I, 8 3 of the Wsconsin
Constitution® Necessarily, Crossroads argues that in the area
of obscenity, the Wsconsin Constitution provides for greater
protection of speech than does the First Amendnent.

118 As noted above, we are bound by MIller under an
exam nation of obscenity statutes purportedly affronting the
protections of the federal constitution as applied to this state
through the Fourteenth Anmendnent. However, MIller provides
W sconsin citizens with but the m nimum constitutional protection
t hat nmust be accorded under the federal constitution. That is, a

state statute or county ordinance may not limt sexually explicit

“ Section 3. Free Speech libel. SECTI ON 3. Every
person may freely speak, wite and publish his
sentinments on all subjects, being responsible for the
abuse of that right, and no laws shall be passed to
restrain or abridge the |iberty of speech or of the
press. In all crimnal prosecutions or indictments for
libel, the truth may be given in evidence, and if it
shall appear to the jury that the matter charged as
i bel ous be true, and was published with good notives
and for justifiable ends, the party shall be acquitted,
and the jury shall have the right to determne the |aw
and the fact.

12
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materials in a manner nore restrictive than that allowed by

MIller. See MIller, 413 U. S. at 23-25.

119 Here, Crossroads would have us find that Wsconsin
citizens enjoy nore expansive freedons of speech under the state
constitution than they do under the First Anendnent and that
under the state constitution the state may not limt speech to
the extent authorized by MIler

20 We have previously stated that this court "will not be
bound by the m ninmunms which are inposed by the Suprene Court of
the United States if it is the judgnent of this court that the
Constitution of Wsconsin and the laws of this state require that
greater protection of citizens' liberties ought to be afforded.™

State v. Doe, 78 Ws. 2d 161, 172, 254 N.W2d 210 (1977). And,

in a few limted circunstances, we have found within our state
constitution protections that exceeded those provided our
citizens by conparable clauses under the federal constitution

See e.g., State v. Hansford, 219 Ws. 2d 226, 242, 580 N.w2d 171

(1998) (12-nmenber jury is constitutionally required under
W sconsin Consti tution, al t hough not under the federal
constitution); Doe, 78 Ws. 2d at 171-72 (explaining that the
state has on occasion accorded crim nal defendants broader right
to counsel than mandated by the United States Suprenme Court under
the Fourteenth Amendnent to the United States Constitution).

21 Despite the differences in their |anguage, we have
heretofore found no differences in the freedom of speech
guarantees provided by the First Amendnent and Article 1, § 3.

W sconsin courts consistently have held that Article 1, §8 3 of

13
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the Wsconsin Constitution guarantees the sane freedom of speech
rights as the First Amendnent of the United States Constitution.

See Lawson v. Housing Authority, 270 Ws. 269, 274, 70 N.W2d

605 (1955); Jacobs v. Mjor, 139 Ws. 2d 492, 407 N W2d 832

(1987); State v. Bagley, 164 Ws. 2d 255, 260 n.1, 474 N W2d 761

(Ct. App. 1991).

122 As for the issue before us here, this court has indeed
considered the breadth of the protection afforded by Article I, 8§
3 in the context of obscenity and has concluded that no greater
protection exists under the Wsconsin Constitution than under the

Fi rst Anmendment. See State v. Chobot, 12 Ws. 2d 110, 106 N. W 2d

289 (1960); see also State ex rel. @Gll v. Wttig, 42 Ws. 2d

595, 605, 167 N.W2d 577 (1969) (recognition that the sale of
obscene matter is a recogni zed abuse of the right to speak freely
on all subjects and is not protected by either the federal or

state constitutions); Princess Cnema, 96 Ws. 2d at 655 (court

considered the constitutionality of +the predecessor to the
current Ws. Stat. 8 944.21 under backdrop of both the Wsconsin
Constitution and the federal constitution nmaking no distinction
as to the protections they each accord).

123 In Chobot, this court expressly considered the
constitutionality of the predecessor of the current Ws. Stat. 8§
944. 21, acknow edging from the outset of that decision that both
the federal and state constitutional provisions were inplicated.

Chobot, 12 Ws. 2d at 112. There, we explicitly stated that the
constitutional provi si ons i nvol ved in determ ni ng t he

constitutionality of the obscenity statute at issue were

14
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"Wsconsin Constitution, Article I, Sec. 3" and "Anendnents to
the United States Constitution."®> 1d.

124 In upholding the constitutionality of the obscenity
statute, we relied exclusively upon federal decisions, and in
doing so, did not specifically address the | anguage of either the
federal or state constitutions. The wunavoi dabl e conclusion is
that the decision, which relied exclusively upon federal case |aw
to decide the constitutional issue, is that for the purposes of

obscenity statutes, we have interpreted the two provisions in an

i denti cal manner.

®> Crossroads notes in its brief that following the
recitation of the state provision, the provision is not again
addr essed. Contrary to Crossroads' inference, the absence of a
riveting analysis of the |anguage does not negate the force of
this opinion: this court has indeed equated the protections of
the Wsconsin provision no differently than the provision of the
federal constitution.

Wiile Crossroads is correct that follow ng our recitation of
the state constitutional provision we did not specifically refer
back to its | anguage, we may not ignore the fact that we did not
di stinguish the protections accorded our provision from those
accorded the federal constitution.

Crossroads too quickly dispatched the rel evance of the case
to the issue now before us. This court is not in the habit of
setting forth the paraneters of its decisions only to fully

ignore those paraneters when deciding its cases. Cr ossroads'’
suggestion that Chobot is of no precedential value here requires
quite the leap of |Iogic. It is a greater leap of logic to

consi der Chobot as Crossroads would have us do, which is that
this court, having set forth the issue, ignored or forgot to
address the statute's constitutionality under the state

constitution. Clearly, this court in 1960 accorded the First
Amendnent and Article I, 8 3 as providing identical protections,
and limtations, in the area of obscenity. That we did have

clearly before us the Wsconsin Constitution is further supported
by the fact that the defendant in the briefs in Chobot
specifically placed before the court for our consideration the
rel evant provision of the Wsconsin Constitution.

15



No. 97-0642

125 Further, roughly a third of the state jurisdictions
have been asked to interpret their state constitutional free
speech clauses to protect obscenity.® Only the Oegon Suprene
Court has held that its constitution protects obscenity. State
V. Henry, 732 P.2d 9 (O. 1987). However, the Henry opinion
reads as a recital of and quarrel with the United States Suprene
Court's obscenity opinions, basing its decision |ess on
principled differences between the |anguage of its constitution
and the federal constitution than on what it believes to be a
line of poorly-reasoned Suprene Court decisions.

126 W find that obscenity is and has been an abuse of the
right to speak freely on all subjects wunder the state
constitution. The court reserves the right to find that in other
areas the Wsconsin constitution may provide Wsconsin citizens
Wi th greater protection than does the federal constitution.

Vagueness
127 Crossroads also clainms that the Kenosha ordinance is

unconstitutional due to vagueness under both the federal and

® See State v. Davidson, 481 N.W2d 51, 57 (Mnn. 1992);
People v. Ford, 773 P.2d 1059 (Colo. 1989); City of Urbana ex
rel. Newin v. Dowing, 539 N E. 2d 140, 146 (Chio 1989); State v.
Reece, 757 P.2d 947 (Wash. 1988), cert. denied, 493 U S. 812
(1989); City of Portland v. Jacobsky, 496 A 2d 646 (Me. 1985);
Com v. United Books, Inc., 453 N E 2d 406 (Mass. 1983); People
v. Neumayer, 275 N.W2d 230, 237 (Mch. 1979); State v. Lesieure,
404 A .2d 457 (R 1. 1979); State v. Manzo, 573 P.2d 945, 957-58
(Haw. 1977); Bloomv. Minicipal Court, 545 P.2d 229 (Cal. 1976);
Taylor v. State ex. rel. Kirkpatrick, 529 S W2d 692 (Tenn.
1975); Gty of Farmngton v. Fawcett, 843 P.2d 839 (N. M App.
1992); Com v. Stock, 499 A 2d 308 (Pa. Super. 1985); Porter wv.
State, 440 N. E.2d 690, 692-93 (Ind. App. 1982); State v. Hollins,
533 S.wW2d 231 (Mb. App. 1975).

16



No. 97-0642

W sconsin Constitutions. A statute is "unconstitutionally vague
if it fails to afford proper notice of the conduct it seeks to
proscribe or if it encourages arbitrary and erratic arrests and

convictions." Bachowski, 139 Ws. 2d at 406 (quoting M| waukee

v. WIlson, 96 Ws. 2d 11, 16, 291 N WwW2d 452 (1980). The
"principles underlying the void for vagueness doctrine

stem from concepts of procedural due process.” State v.
Popanz, 112 Ws. 2d 166, 172, 332 N W2d 750 (1983). "Due
process requires that the law set forth fair notice of the
conduct prohibited or required and proper standards for

enforcenent of the |aw and adjudication.” 1d.; see also State v.

Ehl enfeldt, 94 Ws. 2d 347, 355, 288 NW2d 786 (1980)
(constitutional foundation to a vagueness challenge is the

procedural due process requirenent of fair notice).

A vague statute . . . is one which operates to
hi nder free speech through the use of | anguage which is
so vague as to allow the inclusion of protected speech
in the prohibition or to leave the individual with no
cl ear guidance as to the nature of the acts which are
subj ect to puni shnent.

Princess Cinema, 96 Ws. 2d at 656. A statute which is vague has

the effect of inpinging upon three First Amendnent values: "(1)
it does not provide individuals with fair warning of what 1is
prohibited; (2) lacking precise or articulated standards, it
allows for arbitrary or discrimnatory enforcenent; and (3) it
causes citizens to 'forsake activity protected by the First
Arendnent for fear it may be prohibited.'" Thiel, 183 Ws. 2d at
521, n. 9.
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128 As is true of its overbreadth argunent under the
federal constitution, Crossroads here admts that precedent
requires that this court be bound by Suprene Court decisions and
that the Mller test enbodied in the ordinance provides
sufficient notice to those who wi sh both to exercise fully their
constitutional rights and to avoid commtting a crimnal offense
or ordinance viol ation.

129 However, Crossroads would have us find that the
W sconsin Constitution provides greater procedural due process
saf eguards than does the federal constitution, and that while the
ordi nance does provide sufficient notice under the federal
standard, it does not do so under the Wsconsin Constitution. W
decline to distinguish the procedural due process requirenents of
the two constitutions.

30 Unlike 1its <claim that the Wsconsin and federal
constitutions differ as to freedom of speech, here, Crossroads
makes no such argunent and provides no support for its position
that our analysis under the federal constitution should differ
fromour analysis under the Wsconsin Constitution.

131 Wiile the | anguage used in the two constitutions is not
identical, we have found that the two provide identica

procedural due process protections. State v. Hezzie R, 219

Ws. 2d 849, 892, 580 N.W2d 675 (1998) (citing Reginald D. wv.

State, 193 Ws. 2d 299, 307, 533 N.W2d 181 (1995)). On nore
than a few occasions we have expressly held that the due process
and equal protection clauses of our state constitution and the

United States Constitution are essentially the sane:
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Prelimnpnarily, we point out that sec. 1, art. | of
the Wsconsin Constitution is framed in |anguage of a
Decl arati on of Ri ght s and rem ni scent of t he
Decl aration of |ndependence, and many tinmes has been
held to be substantially equivalent of the due-process
and equal -protection cl auses of the Fourteenth
amendnent to the United States constitution. In Black
v. State (1902), 113 Ws. 205, 89 N W 522, the court
said that the section nust nmean "equality before the
law, if it means anything," and, "The idea is expressed
nmore happily in the Fourteenth anendnent.” Again in
Pauly v. Keebler (1921), 175 Ws. 428, 185 N W 554, it
was said in referring to the Fourteenth anmendnent that
the first article of the Declaration of Rights in our
constitution was a substantially equivalent limtation
of legislative power and "our legislature is bound to
accord all persons within its jurisdiction the equa
protection of the |aws." More recently we reaffirned
the concept that sec. 1, art. |, is to be equated with
the Fourteenth anmendnent in Boden v. M I waukee (1959),
8 Ws. 2d 318, 99 N W 2d 156; Lathrop v. Donohue
(1960), 10 Ws. 2d 230, 102 NW 2d 404; and Haase v.
Sawi cki (1963), 20 Ws. 2d 308, 121 N.W2d 876. Since
there is no substantial difference between the two
constitutions, we wll henceforth refer only to the
Fourteenth anmendnent of the United States constitution.

State ex rel Sonneborn v. Sylvester, 26 Ws. 2d 43, 49-50, 132

N. W2d 249 (1965) (footnote omtted).

132 Crossroads argues that Wsconsin recognizes the due
process cl ause under the Wsconsin Constitution, a position with
which we are in full agreenent. However, as we have not
addressed void for vagueness clains in a manner different from
the United States Suprene Court, in the absence of a substantive
difference between the two constitutions, we see no reason to
interpret a void for vagueness chall enge under two separate |ines
of inquiry. W have historically relied upon the United States
Suprene Court decisions in the area of void for vagueness
chal l enges, and have done so where a challenge has been nmade

under both the constitutions.
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133 The Suprene Court, in MIller, held that procedural due
process safeguards were net wth the Ilimtations outlined
t herei n. Mller, 413 U S. at 27. As we have held that the
Kenosha ordinance has l|argely adopted the MIler standards for
obscenity, we find that it is not void for vagueness under either
the federal constitution or the Wsconsin Constitution.

134 So long as the Kenosha ordi nance and state statute neet
the specific prerequisites as outlined in Mller, as we find that
they do, dealers in such materials will have fair notice that
their "public and commercial activities may bring prosecution.”
Mller, 413 U S. at 27.

11

135 Having decided that Kenosha County Ord. 8 9.10.2 does
not violate either the federal or Wsconsin Constitutions, we
turn next to the question of whether the circuit court erred in
nodi fying the |anguage of the MIller obscenity standard when
giving instructions to the jury.

136 A trial judge has great discretion in selecting jury
instructions based on the facts and circunstances of the case.

State v. Sartin, 200 Ws. 2d 47, 52, 546 N.W2d 449 (1996).

"This discretion extends to both <choice of |anguage and

emphasis.” Id. (citing State v. MCoy, 143 Ws. 2d 274, 289, 421

N.W2d 107 (1988)). "Al though the judge is granted such broad
di scretion, the question of whether the circuit court correctly
instructed the jury is one of law which this court reviews de

novo, W thout deference to the lower courts.” Id. (citing State

v. Wlson, 149 Ws. 2d 878, 898, 440 N.W2d 534 (1989)).
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137 Crossroads contends that the instruction offered the
jury departed from constitutional |imts first enunciated in

MIller, 413 U S. 15, and repeated here:

The basic guidelines for the trier of fact nust
be: (a) whet her 'the average person, appl yi ng
contenporary comrunity standards' would find that the
work, taken as a whole, appeals to the prurient
interest . . . ; (b) whether the work depicts or
describes, in a patently offensive way, sexual conduct
specifically defined by the applicable state |aw, and
(c) whether the work, taken as a whole, |acks serious
literary, artistic, political, or scientific val ue.

Id. at 24. Crossroads concedes that the circuit court did
provide the jury with these required elenents. It is in defining
these elenents that Crossroads assigns the circuit court wth
error, arguing that the circuit court's definitions of the
el enents i nperm ssibly expanded the scope of obscenity permtting
the conviction for non-obscene and therefore constitutionally-
prot ect ed speech.

138 The circuit court provided the jurors wth the

followng definition of the first MIIler prong:

"Appealing to the prurient interest' does not
enconpass nornal healthy sexual desires but neans the
material appeals generally to a shanmeful, unhealthy,
unwhol esone, degrading or norbid interest in sex,
nudity, or excretion.

(enphasi s added). Crossroads objected that this definition
i nperm ssi bly expanded the concept of prurience beyond that which
is constitutionally permtted. The court overruled Crossroads’
objection that the instruction was constitutionally overbroad.
139 Mller, while setting forth the three-pronged test for

obscenity, did not define "prurience." MIller sinply retained
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w t hout elaborating on, or disagreeing with, the definition of

"prurient interest" contained in Roth. Brokett v. Spokane

Arcades, Inc., 472 U S. 491, 497-98 (1985). The definition of

"prurient interest" as "a shameful or norbid interest in nudity,
sex, or excretion" stens back at least as far as the Suprene

Court's decision in Roth in which the definition of obscenity as

developed in the case law was equated with the definition of

obscenity in the Mdel Penal Code:

: A thing is obscene if, considered as a
whol e, its predom nant appeal is to prurient interest,
i.e., a shaneful or norbid interest in nudity, sex, or
excretion, and if it goes substantially beyond
customary |limts  of candor in description or
representation of such matters. "

Roth, 354 U.S. at 487 n.20 (citing Mddel Penal Code, § 207.10(2)
Comment, at 10 (Tent. Draft No. 6, 1957)). This definition has
been accepted in the Court's subsequent decisions. Brockett, 472
U S. at 497-98.

40 Crossroads does not dispute that the Roth-Brockett

definition of prurience is valid. Crossroads does dispute the
circuit court's addition of the words "unheal thy," "unwhol esone, "

and "degrading" to the Roth-Brockett formulation of prurient, and

believes that by adding such words the definition was expanded
beyond that which is allowed by MIller.

41 We find that the addition of these words to the jury
instruction of prurience does not expand the definition to
enconpass prot ect ed speech. The wor ds "unheal t hy, "
"unwhol esone,"” and "degrading" appropriately define the term

prurient and do not broaden the subset of materials unprotected
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by the First Amendnent under the MIler test. The United States

Suprenme Court in MIller expressly stated that in providing the

regime which has become known as the Mller test, it was not
proposing "regul atory schenes for the States.”" Mller, 413 U S
at 25. W do not accept the position that to neet the

requirenents of MIller, states cannot deviate in the |anguage

used to regul ate obscenity.

The M1l er cases, inportant as they were in enunciating
a constitutional test for obscenity to which a mgjority
of the Court subscribed for the first tinme in a nunber
of years, were intended neither as legislative drafting
handbooks nor as manuals of jury instructions.

Haming v. United States, 418 U S. 87, 115 (1974). States sinply

are not allowed to reach speech beyond that to which Mller
applies, and we find that the definition of prurience supplied by
the circuit court does not reach protected speech.

142 The terns "unheal thy" and "unwhol esone” do not deviate
in any significant manner fromthe term"norbid," which itself is
a termthat the Suprenme Court has accepted as properly defining

prurient. See Spokane, 472 U.S. at 497-98. The Anmerican

Heritage Dictionary of the English Language (3d ed., 1992)
defines norbid as foll ows: "l.a. O, relating to, or caused by
di sease; pathol ogical or diseased. b. Psychol ogically unhealthy
or unwhol esone. 2. Characterized by preoccupation wth
unwhol esone thoughts or feelings."” (enphasis added.) Therefore,
we conclude that the addition of these tw terns to the

definition was not an inproper statenent of the |aw
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143 Likew se, the term "degradi ng" does not inpermssibly

expand the definition of prurient. "Degrading" is nerely
synonymous with "shanmeful,” a term that has been an accepted
definition of prurient since at |least Roth. "[The verb neans] to

deprive of self-esteemor self-worth. Degrade inplies reduction

to a state of shane or disgrace.” The Anerican Heritage

Dictionary of the English Language, at 491 (enphasis added).

44 Crossroads simlarly argues that the <circuit court
i nperm ssi bly expanded the ordi nance beyond its perm ssible reach
by redefining the "value" (third) prong of the Mller test.
MIler set the constitutional |imt of the governnent's power to
regul ate materials which were obscene and did not have "serious
literary, artistic, political, or scientific value." The circuit
court instructed the jury that for material to be obscene it nust
not have "genuinely serious [] value." (enphasis added.)

45 Crossroads contends that in so defining the "val ue"
prong, the circuit court inpermssibly reduced the burden Kenosha
County bore in prosecuting its case. W di sagree. We do not
find that the nodification of the word "serious" with the word
"genui nel y" expands the scope of material that the state may
regulate. The jury instructions presented to the jury were an
accurate statement of the law and as such, resulted in an
accurate conviction by the jury.

46 The circuit court has broad discretion in instructing

the jury, Fischer v. Ganju, 168 Ws. 2d 834, 849, 485 N.W2d 10

(1992), so long as the instructions fully and fairly inform the

jury of the law. Jerry M v. Daniels L.M, 198 Ws. 2d 10, 19,
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542 N.W2d 162 (C. App. 1995) (citations omtted). The
instructions were not msleading to the jury. Taken in |ight of
the overall neaning conmmunicated by the instructions, the
i nstructions were proper.
|V

47 Crossroads next argues that the express purpose and the
effect of the county's prosecution against it was to discrimnate
agai nst Crossroads for the exercise of its right to free speech
under the First Amendnent and Article 1, § 3 of the Wsconsin
Consti tution. At a mninmnum Crossroads believes that it was
entitled to an evidentiary hearing on the matter, and preferably,
that the charges should have been dism ssed because the county
engaged in a selective and discrimnatory prosecution.

48 A prosecutor has great discretion in deciding whether

to prosecute in a particular case. See Sears v. State, 94 Ws.

2d 128, 133, 287 N.W2d 785 (1980). This court has frequently
stated that the "district attorney in Wsconsin is a
constitutional officer and is endowed wth a discretion that

approaches the quasi-judicial." State v. Johnson, 74 Ws. 2d

169, 173, 246 N.W2d 503 (1976) (citing State v. Peterson 195

Ws. 351, 359, 218 N.W 367 (1928)). In accord with this
di scretion, the prosecutor need not prosecute in all cases where
there appears to be a violation of the law. See Id.

149 However, prosecutori al discretion is not wholly
unfettered, having, instead, sone constitutional limtations.

Wayte v. United States, 470 U S. 598, 608 (1985); Locklear wv.

State, 86 Ws. 2d 603, 609, 273 NW2d 334 (1979)(the
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constitution forbids the discrimnatory enforcenment of [|aws).
The decision to prosecute may not be "deliberately based upon an
unjustifiable standard such as race, religion," or the exercise
of protected statutory or constitutional rights. Wayte, 470 U.S.
at 608 (citations omtted). Under Wayte, a court may judge a
discrimnatory prosecution claim according to ordinary equal
protection standards. |d. These standards require a petitioner
to show that the prosecution "had a discrimnatory effect and

was notivated by a discrimnatory purpose.” 1d. at 598.
150 Before it is entitled to a full evidentiary hearing,
Crossroads nust first present a prima facie showng of

di scrimnatory prosecution. See State v. Nowakowski, 67 Ws. 2d

545, 565-66, 227 N.W2d 697 (1975); see also Jarrett v. United

States, 822 F.2d 1438, 1443 (7th Cr. 1987)(citations omtted);
United States v. Kerley, 787 F.2d 1147 (7th Gr. 1986). A prinma

facie showing requires that at a m nimumthe defendant prove that
he or she has been singled out for prosecution while others
simlarly situated have not, and that the prosecutor's
discrimnatory selection was based on an inpermssible
consideration such as race, religion or the exercise of
constitutional rights. Kerley, 787 F.2d at 1148.

151 We find that Crossroads has failed to nake the required
showi ng under either prong. In order to satisfy the
discrimnatory effect prong, a court should look to see if a
simlarly situated person is generally not subj ect to

prosecuti on. See Johnson, 74 Ws. 2d at 173 ("A basic

consideration to the question of equal protection in the
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enforcenent of laws is that "all persons simlarly circunstanced

shall be treated alike.'"); see also State v. MCollum 159 Ws.

2d 184, 197-98, 464 N.W2d 44 (Ct. App. 1990); United States v.

Agui | ar, 883 F.2d 662, 705-706 (9th G r. 1989).

152 The Aguilar court offered a hel pful nethod of applying
this prong. Agui l ar suggested the use of a control group in
order to determne whether the pattern of prosecution has
discrimnatory effect. Agui lar, 883 F.2d at 706. The proper
control group will be akin to the defendant in every way except
for a variable. I1d.

153 As the Aguilar court stated, the purpose of identifying

t he appropriate control group is to:

isolate the factor allegedly subject to inpermssible
di scrim nation. The simlarly situated group is the
control group. The control group and defendant are the
sane in all relevant respects, except that defendant
was, for instance, exercising his first anmendnent
rights. If all other things are equal, the prosecution
of only those persons exercising their constitutiona
rights gives rise to an inference of discrimnation
But where the conparison group has less in comopn with
defendant, then factors other than the protected
expression may very well play a part in the
prosecuti on.

154 In this instance, Crossroads has identified the group
of "simlarly situated" as all video stores in Kenosha County
selling or renting videotapes conparable to those alleged to be
obscene in this case. This group includes all three video stores
initially prosecuted for selling obscene videos as well as nine

ot her "mai nstreant video stores in the county.
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155 1In alleging that the other video stores have conparabl e
sexual ly explicit videos, Crossroads inplicitly admts that the
nine "mainstream video stores are exercising the sane First
Amendnment rights to provide sexually explicit materials that
Crossroads is, albeit they do so with |ess vigor. However, the
quantity or quality of the variable is not the touchstone to an
equal protection claim it is the presence of a variable in one
prosecution and the absence in those not prosecuted that is
determ nati ve.

156 According to Crossroads, the variable upon which its
prosecution was based and which gives rise to the inference of
inpermssible discrimnation is that only those stores
specializing in sexually explicit (though perhaps not obscene)
materials, and advertising on an interstate highway, have been
pr osecut ed. The video stores in the "control group"” do not
specialize in these videos, although they do sell and rent such
Vi deos. Crossroads clainms that the discrimnation is "thus
squarely based wupon the defendant's exercise of its First
Amendnent rights to sell sexually explicit materials which are,
after all, 'presunptively protected by the First Anendnent.'"

157 Here, Crossroads provided no prelimnary show ng that
those simlarly situated were not prosecuted because they were
not exercising their First Amendnent rights as was Crossroads.
Under the circunstances, such a claim would be quite difficult,
as its allegation inplicitly denonstrates that the stores which
were not prosecuted were indeed exercising the same First

Amendnent rights that Crossroads itself is.
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158 A showing under the discrimnatory effect prong
necessarily requires the presence of sone variable which
denonstrates that a nenber of a suspect class or individual
exercising a fundanental right is being prosecuted while those
not in the suspect class, or not exercising their fundanenta
rights, are not prosecuted. Only if Crossroads could show that
it was prosecuted for exercising its right to sell protected
sexual ly explicit material while the others did not exercise that
sane right could they have successfully established the first
prong of their claim Here, both the prosecuted and unprosecuted
are exercising their First Anmendnment rights to sell sexually
explicit material.

159 Kenosha County engaged in what is an appropriate use of
sel ective prosecution. Selective prosecution has two neanings in

the | aw

The first is sinply failing to prosecute all known
| awbr eakers, whether because of ineptitude or (nore
comonl y) because of |ack of adequate resources. The
resulting pattern of nonenforcenent may be random or
an effort nmay be nade to get the nost bang for the
prosecutori al buck by concentrating on the nost
newswort hy | awbreakers, but in either case the result
is that people who are equally guilty of crinmes or
other violations receive unequal treatnent, with sone
bei ng puni shed and others getting off scot-free. That
form of selective prosecution, although it involves
dramatically unequal |egal treatnent, has no standing
in equal protection. (citations omtted). The second
formof selective prosecution, and the only one that is
actionabl e under the federal Constitution, is where the
decision to prosecute is nade either in retaliation for
the exercise of a constitutional right, such as the
right to free speech or to the free exercise of
religion, or because of nenbership in a vulnerable

group.
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Esmail v. Macrane, 53 F.3d 176, 178-79 (7th Cr. 1995). It is

this first neaning of selective prosecution that Crossroads has
objected to, and for which there can be no judicial renedy.

160 We believe the Fourth Grcuit correctly identified the
proper inquiry under the discrimnatory effect prong in a case
such as this: "defendants are simlarly situated when their
ci rcunst ances present no distinguishable legitinmate prosecutori al
factors that mght justify mnaking prosecutorial decisions wth

respect to them" United States v. Avis, 97 F.3d 739, 744 (4th

Cr. 1996).

61 Crossroads' proffer reveals a nunber of factors which
must necessarily enter into prosecutorial discretion: nanel y,
t he near-exclusive sexually explicit nature of the materials sold
by Crossroads and Crossroads' prom nent |ocation along a heavily-
traveled interstate highway. These are the "distinguishable
legitimate prosecutorial factors" we expect a prosecutor to
consider in determning his or her priorities in charging those
who are involved in illegal activity.

162 There is, we my all agree, a fine Iline between
sexually explicit material that is within the protection of the
First Amendnent and material which is obscene. However, a
prosecutor does not abuse his or her discretion when he or she
targets those Dbusinesses which nost publicly present their
sexual ly explicit materi al

163 It is wthin Kenosha County's right to regul ate obscene
materials in accordance with MIler. The county may al so "crack

down" on obscenity, or any other activity which is in violation
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of its county ordinances. Wile this court is in no position to
know what percentage of Crossroads' sexually explicit materials
are obscene and in violation of the Kenosha ordinance, we can
find nothing wong with a prosecutor whose first attenpts at
enforcing a county ordinance focus upon those businesses whose
inventory is largely made up of such material. I f indeed the
line between the obscene and the non-obscene is finely drawn,
prosecutors wll undoubtedly find nore violations of the
ordi nance at those places where nearly all the materials are
sexually explicit than they wll at nainstream video stores.
Further, the advertisenent and placenent of these businesses on
the interstate nake them highly visible targets, presumably
unli ke the other video stores. Targeting them can be seen as
"getting the nost bang for the prosecutorial buck." Esmail, 53
F.3d at 178. Wth these differences, Crossroads has failed to
meet its burden in nmaking a prima facie show ng of discrimnatory
effect.

164 Nor has Cr ossroads adequatel y est abl i shed a
discrimnatory purpose behind the prosecutor's decision to
prosecute it and two others. It alleges that the prosecutor
stated that he intended to put the bookstore out of business, and
offered as evidence of the statement newspaper clippings from
Kenosha County. However, in those sanme clippings, the prosecutor
states why he intended to put the stores out of business: because
in his opinion as a prosecutor he believes that the bookstores
have been in violation of the obscenity ordinance since it was

first passed. "Qur feeling is that nost of the inventory
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probably violates the obscenity ordinance,” the assistant
district attorney was quoted as stating.

65 These statenents do not indicate an inproper
prosecutorial notive. (bscenity is not protected speech and
prosecutors may rightly target purveyors of obscenity, just as
they may target those violating other <civil and crimnal
statutes. They may even use the newspapers as a neans to notify
those who are qguilty of such violations that they wll be
targeted. The sane newspaper clippings attached to the affidavit
al so make abundantly clear that Kenosha County went through a
I engthy political process in acquiring an assistant district
attorney to prosecute violations of the Kenosha County obscenity
or di nance. No evidence was provided by Crossroads that the
district attorney was prosecuting the obscenity violation because
the district attorney disagreed with the protected, sexually
explicit material that Crossroads sold. Therefore, no inproper
notivation may be attributed to the assistant district attorney.

166 That the district attorney selected the defendant's
busi ness because of its prom nent |ocation at the entryway to the
state was a legitimte use of his power. Further, if the
district attorney made an incorrect decision, it was a political
deci sion, not one to be reviewed by this court.

\

167 The final issue we address is whether the circuit court
erred by excluding evidence offered by Crossroads as proof of
communi ty standards. Specifically, Crossroads sought adm ssion

of a tel ephone survey purporting to establish community standards
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in Wsconsin with respect to sexually explicit nmaterials, the
expert testinony of Dr. Joseph Scott, and nunerous video tapes
which Crossroads alleged were materials conparable to "Anal
Vision No. 5."

168 Upon review of evidentiary issues, this court does not
consider the issues de novo, but instead nust determ ne whether
the circuit court properly exercised its discretion in accordance
wi th accepted | egal standards and in accordance with the facts of

record. State v. Pharr, 115 Ws. 2d 334, 342, 340 N. W2d 498

(1983). The test is not whether this court agrees with the
circuit court's ruling, but rather, whether the circuit court
properly exercised its discretion. |d. The circuit court does
not erroneously exercise its discretion where its determ nation
has a reasonable basis. Id. To be wupheld, however, a
di scretionary decision nust be supported by "evidence in the
record that discretion was in fact exercised and the basis of
that exercise of discretion should be set forth." 1d. (quoting

State v. Hutnik, 39 Ws. 2d 754, 764, 159 N.W2d 733 (1968)).

The Tel ephone Survey
169 Crossroads nmade a proffer of a telephone survey as
evi dence of statewi de community standards in the area of sexually
explicit material. Wth respect to the survey responses which
are material to this appeal, survey respondents were first read

the foll ow ng passage:

The next few questions deal with adult x-rated videos
and sexually explicit nmagazines. These videos and
magazi nes may have little or no plot. Their contents
are primarily graphic depictions of nudity and sex,
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showng a variety of actual sexual activities,
i ncludi ng: vaginal intercourse, ejaculation, bondage,
oral sex, masturbation, anal sex, use of vibrators,
| eshi an sex, group sex and variations of these by adult
performers. No mnors are involved, and these
materials can only be purchased, rented or viewed by
adults who desire them

Respondents were to consider this passage when opining as to the
foll ow ng questions: 1) whether Wsconsin standards had changed
to the extent that nudity and sex in nagazines and videos were
"nore or |less acceptable today than in recent years;" 2) whether
the portrayal of sexual conduct in videos and nmgazines 1is
acceptable for adults who want to obtain them 3) whether it is
acceptabl e for "such videos and magazines to be sold or rented to
adults;" 4) whether, as adults thenselves, the respondents should
be able to legally obtain and view such videos and nagazi nes; 5)
whet her nei ghborhood video stores should be allowed to rent or
sell such videos to adults; 6) whether the respondent's view ng
of depictions of actual sex acts, including close-ups of sexua
organs, would appeal to his or her own "shaneful, norbid, or
unhealthy interest in sex;" and 7) whether the sanme woul d appeal
to their best friend' s "shaneful, norbid, or unhealthy interest
in sex."

170 Kenosha County objected to the introduction of this
evidence, and the ~circuit court, followng its thoughtful
del i beration, refused to admt the evidence on grounds that the
survey was not relevant to the question of whether "Anal Vision
No. 5" was obscene and that the adm ssion of the survey would
tend to confuse the jury. The circuit court did not erroneously

exercise its discretion in reaching these concl usions.

34



No. 97-0642

171 Expert testinony on the question of comunity standards
is not constitutionally required, Haming, 418 U S. at 104,
al though we admt that evidence of community standards may be
hel pful to a jury in its deliberation. As Justice Frankfurter

stated in his concurring opinion in Smth v. People, 361 U S. 147

(1959):

The determ nation of obscenity no doubt rests wth
judge or jury. O course the testinony of experts
woul d not displace judge or jury in determning the
ultimate question whether the particular book is
obscene, any nore than the testinony of experts
relating to the state of the art in patent suits
determ nes the patentability of a controverted device.

There is no external neasuring rod for obscenity.
Neither, on the other hand, is its ascertainnent a
merely subjective reflection of the taste or noral
outl ook of individual jurors or individual |udges.
Since the law through its functionaries is 'applying
contenporary community standards' in determ ning what
constitutes obscenity, Roth v. United States, 354 U S
476, 489, . . . it surely nust be deened rational, and
therefore relevant to the issue of obscenity, to allow
light to be shed on what those 'contenporary comunity
standards' are.

ld. at 165.

172 Wen properly conducted, a survey may be admtted for
t he purpose of shedding light on community standards. However
t el ephone surveys which ask respondents to opine about the
avai lability and acceptance of "actual depictions of sexual
activity" in magazines and videos in their communities are not
relevant to the determnation of obscenity in a particular
i nstance, particularly where the respondent is to opine about

sexual ly explicit material in the abstract.
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173 The Seventh Circuit has offered a sensible approach to
the use of surveys on this question: "If surveys are to be used,
they nust be taken in the relevant area; they nust address
material clearly akin to the material in dispute, and they nust

be good studies by the wusual standards.™ United States .

Various Articles of Merchandise, 750 F.2d 596, 599 (7th Gr.

1984). The second of these three prongs, in particular, ensures
that the survey is relevant with respect to the material for

whi ch the prosecution began. See United States v. Pryba, 678 F.

Supp. 1225, 1229 (E.D. Va. 1988) ("To be adm ssible, however, a
public opinion poll nust be relevant; it nust ask questions
concerning the materials involved in the case or works that are
‘clearly akin' to the charged materials").

174 The requirenent states the obvious. To be adm ssible,
evi dence nust be relevant. Ws. Stat. § 904.02. Rel evant
evidence is that which has any tendency to nmake the existence of
any fact that is of consequence to the determnation of the
action nore probable or less probable than it would be wthout
evi dence. Ws. Stat. § 904.01. In an obscenity trial, to be
adm ssible as relevant, we hold that a survey nust bear a strong
relationship to the type of material that is charged in the case
or to works that are "clearly akin" to the charged material

Various Articles, 750 F.2d 596.

175 In the instant case, as the circuit court determ ned,
the innocuous description of the types of activities the survey

respondent was to consider is too far renoved from the graphic
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scenes of sexual activity in "Anal Visions No. 5" to be relevant
on the question of whether that particular video is obscene.

176 In this survey, the description of sexual activities
that a survey respondent is to consider, as well as the follow up
questions, are not materially different from those asked in the
survey which was the result of the appeal in Pryba, 678 F. Supp.
1225. As that court noted, two problens energe fromthe survey:

first, the surveys do "not question respondents regarding the
materials at issue or simlar materials, but rather inquire []
into their opinions on the viewing of 'nudity and sex,' defined
broadly." 1d. at 1229. Second, the questions are not directed
at determining whether sexually explicit mat eri al enj oys
communi ty acceptance. |d. at 1230.

77 The nost serious problem in this survey and other
"abstract" surveys is that they do not describe wth any
verisimlitude the sexual activities depicted in this video and
for which the current prosecution is brought. The bl and,
"descriptive" language of this survey does not adequately
describe the inpact of the visual inmages provided in "Anal Vision
No. 5." See id., at 1229-30. Here, the circuit court believed
that the survey |anguage did not adequately convey to those
responding to the survey the scenes fromwithin this filmto nake
the survey relevant to the question of community standards on
obscenity.

178 Therein lies the inherent difficulty in using tel ephone
surveys to assess the prevailing comunity standards on the issue

of obscenity. Survey questions such as the ones used in this
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survey sinply do not convey the degree of sexual explicitness
that the video images of the film in this case do. Her e,
particularly, truth rings loudly in the oft-used phrase "a
picture is worth a thousand words." As the circuit court noted,
there are no doubt those who wll reply in one manner when
responding to a short survey description containing the
mechani cal terns "fellatio or cunnilingus or sexual intercourse,”
and may have a much different response following their review of
these activities displayed in a video.

179 Because the survey respondents were not "sufficiently
apprised of the nature of the charged materials, the responses to
the poll [are] irrelevant to the issues involved in this case.”
Pryba, 678 F. Supp. at 1229-30. The survey is "not probative on

whet her the charged materials enjoy comunity acceptance."”

The survey questions nerely inquired as to general
opi nions concerning the depiction of 'nudity and sex,'
defined as 'exposure of the genitals and sexual
activity,' and whet her adults should have the
opportunity to obtain such materials. . . . Wether or
not 76 of 100 persons would say that the change in
'standards' over recent years in the depiction of
nudity and sexual activities is 'nore acceptable' does
not show that those sane persons would find that the
[materials] in question depicted sex and nudity in an
‘acceptabl e’ manner. There was no attenpt in the
survey itself to determ ne whether the respondents were
of the opinion that the contents of the [materials at

issue] would or would not exceed the Ilimts of
perm ssible candor in the depiction of 'nudity and
sex.'

Id. at 1229 (quoting Flynt v. Ceorgia, 264 S.E 2d 669, 672 (Ga.
App. 1980)).
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180 The view that we adopt today is shared by nunerous
other state and federal courts, as the failure of a defendant to
denonstrate how an abstract question regarding the availability
of sexually explicit materials relates to the material for which

prosecution is being sought. See Commonweal th v. Trainor, 374

N. E. 2d 1216 (Mass. 1978) (the absence of any connection between
the wllingness, the lack of willingness, or the indifference of
a group to the sale of sexually explicit magazi nes of the show ng
of sexually explicit filnms and whether the particular sexual
conduct involved in the case was depicted in a patently offensive

manner nmade the survey evidence irrelevant); see also State v.

Rol and, 362 S.E.2d 800, 804 (N C App. 1987) (evidence of survey
responses following questions dealing primarily wth public
tol erance of sexually explicit materials in general, rather than
with acceptance of the materials under scrutiny, was properly

di sal l owed as being irrelevant); State v. WIllianms, 598 N E. 2d

1250, 1257 (Ohio App. 1991) ("On the issue of rel evance, the pol
must be relevant to a determnation of both community standards
in general and the community's acceptance of viewing the
particular filmin question.” (enphasis supplied)).

181 W find that a relevant survey nust also address
whet her the material at issue depicts sexual acts in a patently
of fensi ve manner, and whether the nmaterial at issue appeals to

the prurient interest. See United States v. Pryba, 678 F. Supp

at 1229 (citing Various Articles, 750 F.2d at 599); Trainor, 374

N. E. 2d at 1220. Flynt, 264 S.E 2d 669.
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182 The circuit court judge expressed a concern that the
reference in the survey to "graphic depiction[s]" of various
sexual acts did not describe the material in question. He
further concluded that had the survey respondents been shown
"Anal Vision No. 5," the survey nmay have had sone value, but
absent that showing, it did not. The court did not erroneously
exercise its discretion when it ruled that if the survey were
admtted, there was a substantial risk of confusing the jury
thereby precluding its adm ssibility.

183 Crossroads' survey failed to both seek and elicit
information regarding the patent offensiveness and the prurient
appeal of the depiction at issue in this case. To the contrary,
the survey sought to elicit an opinion about (1) whether
consenting adults should have the right to rent or purchase filns
showi ng "nudity and sex," (2) whether the custoner has a prurient
interest when and if viewing "nudity and sex," and (3) whether
nudity and sex in novies has becone nore or |ess acceptable in
recent years. These three inquiries were irrelevant as decided
by the court.

184 In actuality, the survey consisted of the "consenting
adult" defense which the United States Suprene Court rejected in

Paris Adult Theatre |, 413 U.S. 49. Here, the circuit court

judge noted that the survey "dealt wth whether [survey
respondent sj felt [sexually explicit material] should be
avai l able to those who want to look at it, which is a different
gquestion altogether as to whether this work is obscene .

The fact that materials are distributed to wlling, consenting
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adults is no defense to the distribution of obscenity. See Paris

Adult Theatre |, 413 U.S. at 57 ("W categorically disapprove the

theory, apparently adopted by the trial judge, that obscene,
pornographic films acquire constitutional inmmnity from state
regulation sinply because they are exhibited for consenting
adults only"). The circuit court did not erroneously exercise its
discretion in refusing to admt the survey.

185 As for the expert testinony of Dr. Scott, absent the
community survey, his testinony is not relevant to the question
of community standards. In any event, expert testinony regarding
comuni ty st andar ds IS not required in an obscenity

det er mi nati on. See Paris Adult Theatre |, 413 U. S. 49, 56.

This not a subject that lends itself to the traditional

use of expert testinony. Such testinony is wusually
admtted for the purpose of explaining to lay jurors
what they otherwi se could not understand. . . No

such aSS|stance i s needed by jurors i n obscenity cases
i ndeed, the "expert wtness" practices enployed in
these cases have often nmade a nockery out of the
ot herwi se sound concept of expert testinony.

Id. at 56 n.6 (citations omtted). W agree wth the Suprene
Court that obscenity is not a subject that lends itself to the
traditional use of expert testinony, and that "filnms, obviously,
are the best evidence of what they represent.” Id.
" Conpar abl e" Vi deos

186 Crossroads also appeals the circuit court's decision
finding inadm ssible evidence of videos Crossroads alleged were
"conparable” to "Anal Vision No. 5." Crossroads' proffer

consisted of two categories of videos: first, two sexually

explicit videos which in previous litigation involving the
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Kenosha ordi nance, the videos were found to be non-obscene by a
jury. Second, six sexually explicit videos purchased or rented
i n Kenosha County and which Crossroads all eged were conparable to
"Anal Vision No. 5."

187 The <circuit court did not erroneously exercise its
di scretion in disallowng videotapes from either grouping. "I f
consistency in jury verdicts as to the obscenity vel non of
identical materials is not constitutionally required, Mller v.
California, [], the same is true a fortiori of verdicts as to
separate materials, regardless of their simlarities.”" Haming,
418 U. S. at 101. The presentation of the two videos which were
found not to be obscene in prior jury trials could only work to
confuse this jury.

188 Further, as to the six "conparable” videos, it is
axiomatic that conmmunity tolerance or availability does not
equate with acceptability or non-obscenity. See Pryba, 678 F.
Supp. at 1230. The nmere availability of the material is not
i ndicative of community standards. Al'l these video tapes could

be obscene, just as the jury found that "Anal Vision No. 5" was.

189 Finally, as the circuit court found, the video tapes
here which were offered as evidence were not conparable to "Anal
Vision No. 5." The video tape itself is the best evidence of its

obscenity, Paris Adult Theatre I, 413 U S. at 56, and the circuit

court did not erroneously exercise its discretion in declining to

all ow the other tapes as evidence of comunity standards.
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By the Court.—The judgnent of the Kenosha County G rcuit

Court is affirned.
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